DOMINION OF CANADA IN THE MATTER OF THE FILING AND
RECORDATION WITH THE INTERSTATE

)
)
PROVINCE OF ONTARIO ) COMMERCE COMMISSION CF THE UNITED
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)

STATES OF AMERICA OF A CONDITIONAL
TO WIT: % SALE AGREEMENT DATED AS OF FEBURARY
é Ve )= 28, 1972 BETWEEN CANADA PERMANENT
RECGRDATION N0~ ) fiied o focarcd TRUST COMPANY AND CANADIAN ACCEPTANCE
A 1 i 25 41 CORPORATION LIMITED.
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’ I, ALLIN R. MITCHELL, a Notary Public in and for

the Province of Ontario, by Royal Authority, duly appointed,
residing in the City of Toronto in the said Province of
Ontario, do hereby certify that I have examined the paper
writing annexed hereto purporting to be a copy of a Condi-
tional Sale Agreement dated as of February 28, 1972 between
Canada Permanent Trust Company and Canadian Acceptance
Corporation Limited and I hereby certify further that I have
compared the said attached copy with the original document
and tnhat the said attached copy is a true and correct copy
of the said original document in all respects, the within
certification being hereby granted under my notarial form
and seal of office, to serve and avail as occasion shall or

may require.

DATED at Toronto this 20th day of aApril, 1972.

!

M\ /le B /{

NOtary Public
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CONDITIONAL SALE AGREEMENT dated as of February 28, 1972
between Canada Permanent Trust Company (hereinafter called ~he “Vendor)
and Canadian Acceptance Corporation Limited (hereinafter called the ““Com-
pany”).

WHEREAsS the Vendor, the Company and Canadian National Railway
Company (hereinafter called the ‘“Lessee’) have entered into Agreements for the
manufacture and purchase of the units of railroad equipmen: described in
Schedule 1 hereto (hereinafter called the “Units” or “Units of Equipment’’)
which Units are in part to be manufactured by Hawker Siddeley Canada Ltd.
under a Manufacturing Agreement dated as of February 28, 1972 and entered
into among it, the Vendor, the Company and the Lessee, a copy of which
Manufacturing Agreement is attached as Schedule 2 hereto, and in part by
National Steel Car Corporation, Limited under a Manufacturing Agreement
dated as of February 28, 1972 and entered into among it, the Vendor, the Com-
pany and the Lessee, a copy of which Agreement is attached as Schedule 3 here-
to, (Hawker Siddcley Canada L.td. and National Steel Car Corporation, Limited
being hereinafter called collectively the “Manufacturers” and individually a
“Manufacturer” and the said Manufacturing Agreements beiag hereinafter
called collectively the “Manufacturing Agreements’); and

WHEREAS the Vendor will acquire title to the Units of Equipment from the
Manufacturers thereof and will under an Equipment Loan Trust Declaration
dated as of February 28, 1972 (hercinafter called the ‘“Trust Declaration’)
issue Loan Certificates (as therein defined); and

WhHEREAS the Vendor has agreed to sell the Units of Equipment to the
Company under and pursuant to the terms of this Agreement; end

WHEREAS the Company proposes to enter into a Lease of Equipment to be
dated as of February 28, 1972 (hereinafter called the ““Lease’) with the Lessee
substantially in the form of Schedule 5 to the Trust Declaraticn pursuant to
which the Company will lease the Units of Equipment to the Lessee; and

WHEREAS by way of collateral security for the payment of the unpaid

balance of the sale price of the Units of Equipment payable by the Company to.

the Vendor hereunder and the intercst thereon, the Company proposes to enter
into a Collateral Assignment of Lease and Agreement dated as of February 28,
1972 (hereinafter called the “Assignment’”) with the Vendor pursuant to which
the rentals and other payments payable by the Lessec to the Company under
the Lease will be assigned to the Vendor for sccurity purposes, suzh Assignment
to be substantially in the form of Schiedule 7 to the Trust Declaration.

Now, THEREFORE, in consideration of the mutual promises, covenants
and agreements hereinafter set forth, the parties hereto do hereby agree as
follows:
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ARTICLE 1. Sale of Units of Equipment. Pursuant to the Manufacturing
Agreements the Vendor will purchase the Units of Equipment from the Manu-
facturers and pursuant to this Agreement the Vendor will sell the Units of
Equipment to the Company and the Company will purchase the same from the

Vendor.

ArtIcLE 2. Delivery. The Vendor will cause each Unit of Equipment to
be delivered to the Company at the point or points in Canad:. and oa the date
or dates specified in Schedule 11 to the Manufacturing Agrecments. Delivery
of the Units of Equipment by the Manufacturers to the Lessee under the Manu-
facturing Agreements shall for all purposes be deemed to be delivery by the

‘Vendor to the Company under the terms of this Agreement.

Notwithstanding the preceding provisions of this Article 2, any Units of
Equipment not delivered, accepted and scttled for pursuant to the Manufac-
turing Agreements shall be excluded from this Agreement and not included in the
term “Units of Equipment’’ as used in this Agreement. In the event of any such
exclusion, the Vendor and the Company shall exccute an agr2ement or agree-
ments supplemental hereto limiting this Agreement to the Units of Equipment
theretofore delivered, accepted and settled {or hereunder.

On deliverv of each of the Units of Equipment under the Manufacturing
Agreements and acceptance thereol as therein provided, the Company assumes
with respect thercto the responsibility and risk of loss or damage.

ArticLE 3. Unit Cost and Payment.

The Units of equipment shall be settled for on the Closing Dates (as defined
in the fourth paragraph of Article 3 of the Manufacturing Agreements) and in
Groups, (as defined in the second paragraph of Article 3 of the Manufacturing
Agreements).

The sale price of the Units of Equipment (the ‘‘Conditional Sale Indebted-
ness”’) shall be an amount which is equal to the aggregate of:

(a) an amount equal to 25 of the aggregate Unit Costs of the Units
as defined in Article 3 of the Manufacturing Agreements, which amount
shall be paid by way of initial payments and on the Closing Dates provided
for in Article 3 of the Manufacturing Agreements; and

(b) an amount equal to the aggregate principal amount of Long Term
Loan Certificates and the Replacement Loan Certificate (both as defined
in the Trust Declaration) issued pursuant to Sections 4.0% and 3.04, res-
pectively, of the Trust Declaration.




CONDITIONAL SALE AGREEMENT
3

Subject to the conditions specified in the last paragraph of this Article 3,
the Company hereby acknowledges itself to be indebted to the Vendor in the
amount of, and hereby promises to pay to the Vendor at such place as the Vendor
may designate, the Conditional Sale Indebtedness, as follows:

(a) On the Closing Date with respect to each Group, by cash or
certified cheque payable to or to the order of the Vendor, an amount
arrived at by aggregating 259 of the Unit Cost of each Unit of Equipment
in such Group;

(b) The balance of the Conditional Sale Indebtedness by way of 31
consecutive semi-annual instalments, payable on February 28 and August
28 in each year from August 28, 1972, to and including August 28, 1987,
(each such date being hereinafter referred to as a “Payment Date”) in an
amount in each case equal to the amount of the principc]l and interest
payment due with respect to the Long Term Loan Certificates and the
Replacement Loan Certificate on the interest payment date (as set out in
the Trust Declaration) next following each such Payment Date. In the
event that any Payment Date hereinbefore provided for is not a business
day, the instzlment then due shall be made on the next succeeding business
day).

The Company will pay interest at the rate of 8.109 per annum upon all
amounts remaining unpaid after the same shall have become duc and payable
pursuant to the terms hereof, anything herem to the contrary notwithstanding.

All payments provided for in this Agreement shall be made ir lawful money
of Canada. Except as provided in Article § hereof, the Company shall not have
the privilege of prepaying the Conditional Sale Indebtedness prior to the dates
it becomes due.

The parties hereto contemplate that the Company will furnish that portion
of the Unit Cost of each Group as is required under subparagraph (a) of the
third paragraph of this Article 3 and that an amount equal to the balance of
such Unit Cost shall be paid to the Manufacturers by the Vendor which shall
raisc the required funds by the issue of Equipment Loan Cer:ificates under
the Trust Declaration.

It is agreed that the obligation of the Company to pay to the Vendor any
amount required to be paid pursuant to sub-paragraph (a) of the third para-
graph of this Article 3 with respect to any Group is specifically subject to the
prior or contemporaneous fulfillment of the following conditions:

(a) no Eventof Default under the Lease, nor any event which with the
lapse of time and/or notice provided for herein or in the Lease would con-
stitute such an Event of Default shall have occured and be continuing;
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(b) the Vendor shall pay or cause to be paid to the Manufacturers
the amounts contemplated to be paid by it as provided in the preceding
paragraph of this Arucle 3; and

(c) the Company shall receive signed counterparts of all documents
required by the terms of the Manufacturing Agreemeats to be delivered
to the Vendor in respect of payment for such Group, the opinions of
counsel required by § 14 of the Lease, and such other documents as the
Company may reascnably request.

Notwithstanding any other provisions of this Agreement it is understood
and agreed by the Vendor that liability of the Company for all payments to be
made by it under and pursuant to this Agreement, with the exception only of
the payments to be made pursuant to sub-paragraph (a) of the third paragraph
of Article 3 hereof and Article 17 hereof, shall not exceced an amount
equal to the income and proceeds from the Units of Equipment (as hereinafter
defined), and such payments shall be made by the Company only to the extent
that the Company shall have actually received sufficient income or proceeds
from the Units of Equipineut to make such payments. Except as provided in the
next preceding sentence, the Vendor agrees that the Company shall have no
personal hiability to make any payments under this Agreem2nt whatsoever
except from the income and proceeds from the Units of Equipment to the extent
actually received by the Company as above provided. In addition, the Vendor
agrees and understands that the Company (i) makes no representation or war-
ranty, and is not responsible for, the due execution, validity, su{{iciency or en-
forceability of the Lease in so far as it relates to the Lessee (or any document
relative thercto) or of any of the obligations thereunder of the Lessee and (i)
shall have no obligation, duty or other lability whatsoever to sec to or be
responsible for the performance or observance by the Lessce of any of its agree-
ments, representations, indemnities, obligations or other uadertakings under
the lLcase; it being understood that as to all such matters the Vendor will look
solely to the Vendor’s rights under this Agreement against the Units of Equip-
nment and to the Vendor's rights under the Assignment against the Lessee aud
the Units of Equipment. As used herein the term “income and proceeds from
the Units of IZquipment” shali mean, if one of the events of default specified
in Article 12 hereof shall have occurred and while it shall be continuing, so
much of the following amounts as are indefeasibly received by the Company at
any time after such event and during the continuance thereof: (a) all amounts
of rental (or damages under clause (i) of subparagraph (b) of § 9 of the Lease)
and amounts in respect of Casualty Occurrences paid for or with respect to the
Units of Equipment pursuant 1o the Lease and payments equivalent to such
amounts and (b) any and all payments or proceeds received by the Company
for or with respect to the Units of Equipment as the result of the sale, lease or
other disposition thereof and after deducting all costs and expenses of such
sale, lease or other disposition, and shall mean at any other time only that
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portion of the amounts referred to in the foregoing clauses (a) and (b) as are
indefeasibly received by the Company and as shall equal the portion of the
Conditional Sale Indebtedness (including payments in respect of Casualty
Occurrences) and/or interest thereon then due and payable or d.ae and payable
on the February 28 or August 28 next succeeding the date such amounts
received by the Company were required to be paid to it pursuant to the Lease
or as shall cqual any other payments then due and payable under this Agree-
ment. Nothing contained herein shall constitute an assignment of, or lien,
charge or encumbrance against, the *‘Income and proceeds from the Units of
Equipment” or any right, title or interest of the Company under or arising out
of the Lease, or of or against any payments received or to be received by the
Company under or in connection with the Lease. It is further specifically under-
stood and agreed that nothing contained herein limiting the liability of the
Company shall derogate from the right of the Vendor subject o the rights of
the Lessee referred to in Article 8 hereof to proceed against the Units of Equip-
ment or the Lessee as provided for herein or in the Assignment or otherwise for
the full unpaid Conditional Sale Indebtedness and interest thereon or any other
payment due and payable hereunder. The Vendor agrees, however, that in the
event it shall obtain a judement against the Company for an arwount in excess
of the amounts pavable by the Company pursuant to the limitations set forth
in this paragraph, it will, accordingly, limit its execution of such judgment to
such amount.

ARTICLE 4. Title to the Units of Equipment, Identificaticn Marks. The
Vendor shall and hereby does retain title to and property in the Jnits of Equip-
ment until the Company shall have made all the payments lierender and shall
have kept and performed all its agreements herein contained, notwithstanding
the delivery of the Units of Equipment to and the possession and use thercof by
the Company or the Lessee as herein provided. Any and all additions to the
Units of Equipment and any and all replacements of the Units of Equipment
and of parts thereof shall constitute accessions to the Units of Equipment
(except such as can be removed without damage to and without impairing the
originally intended function or use of the Units of Equipment, including, without
limitation, racks or partitions, which have been added to the Units of Equip-
ment by the Lessce, the cost of which is not included in the Purchase Price of
the Units of Equipment) and shall be subject to all the terms ard conditions of
this Agreement and included in the term “Units of Equipment” as used in this
Agreement.

Except as otherwise specifically provided in Article 3 hereof, when and only
when the Vendor shall have been paid the full amount of the Conditional Sale
Indebtedness, together with interest and all other payments as herein pro-
vided, and all the Company’s obligations licrein contained shall have been
performed, absolute right to the possession of and title to and property in the
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Units of Equipment shall pass to and vest in the Company without further
transfer or action on the part of the Vendor, except that the Vencor, if requested
by the Company, will execute appropriate instruments confirming such passage
to the Company of title to and property in the Units of Equipment free of all
liens, security interests and other encumbrances created or retained hereby and
deliver such instruments to the Company and will execute in the same manner
and deliver at the same place, for filing, recording or depositing :n all necessary
public offices, such instrument or instruments in writing as may be necessary
or appropriate in order then to make clear upon the public records the title of
the Company to the Units of Equipment, and will pay to the Company any
money paid to the Vendor pursuant to Article 5 hercof and not theretofore
applied as therein provided.

The Company will cause each Unit to be kept numbered with the identify-
ing number set forth in Schedule 1 hereto and will keep and maintain, plainly,
distinctly, permancntly and conspicuously marked on each sidc of such Unit, in
letters not less than three-cighths inch in height, the following words:

STREET, TORONTO, CANADA, AS TRUSTEE AND VENDOR UNDER
; THIE TERMS OF AN EQUIPMENT LOAN TRUST DECLARATION AND
: A CONDITIONAL SALE AGREEMENT"” -

“OWNED BY CANADA PERMANENT TRUST COMPANY, 320 BAY

or other appropriate words designated by the Vendor, with appropriate changes
therein and addiiions thereto as {rom time to time may be required by law in
order to protect the title of the Vendor to such Unit and the rights of the Vendor
“under the Conditional Sale Agrecment. The Company will not place any such

Juit in operation or exercise anv control or dominion over the same until such
names and word or words shall have been so marked on both sides thereof and
will replace prompily any such names and word or words which maz be removed,
defaced or destroved. The Company will not change or permit t> be changed
the identifying number of any Unit except in accordance with a statement of
new identifying numboers to be substituted thercfor, which statement previcusly
shall have been filed with the Vendor by the Lessee and filed, recorded or
deposited in all public offices where this Lease will have been filed, recorded or
deposited.

Except as above provided, the Company will not allow the name of any
person, association or corporation to be placed on the Units as & designation
that might be interpreted as a claim of ownership; provided, however, that the
Lessee may cause the Units to be lettered with the names or initials or other
insignia customarily used by the Lessee or any permitted sublessee on railroad
equipment used by them of the same or a similar type for convenience of iden-
tification of their rights to use the Units as permitted under this Lease.

.
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ARTICLE 5. Casualty Occurrences. In the event that any Unit of Equip-
ment shall be or become worn out, lost, stolen, destroyed, irrepzrably damaged
er damaged beyond economic repair, fram any cause whatsoever or taken or
requisitioned by condemnation, expropriation or otherwise (such occurrences
being herein called “‘Casualty Occurrences’), the Company shall promptly
after it shall have determined that such Unit has suffered a Casualty Occurrence
(or as of such earlier date as the Company may receive notice thereof under the
Lease), fully inform the Vendor in regard thercto. The Company shall (a) within
its then current taxation year, cither (i) replace such Unit with another unit of
railway equipment of the same or similar type and with a value not less than
the Fair Market Value (as defined in § 12 of the Lease) of such Urit immediately
prior to its suffering the Casualty Occurrence, or (i) with the prior written
consent of the Vendor and of the holders of not less than 66249, in principal
amount of the issued and outstanding Loan Certificates, replace such Unit
with other railway cquipment having a value not less than the Fair Market
Value of such Unit immmediately prior to its suffering the Casualty Occurrence
which is acceptable to the Vendor and such holders, and thereuson such other
unit or such other railway equipment shall be and become part of the Units here- y
under and Le subject to all the terms and provisions hereof, or (b) upon 15 days !
prior written notice to the Vendor, pay, on any Payment Date which is more
than 15 days after such Casualty Occurrence and not later than the Paymeunt
Date next following the end of the Contpany’s current taxation year, to the Ven-
dor a sum equal to the Casualty Value (as hereinafter defined) of such Unit
suffering a Casualty Occurrence as of the date of such payment and shall file with
the Vendor a certificate setting forth the Casualty Value of such Unit. Any
money paid to the Vendor pursuant to this paragraph shall be applied to the
pro rata prepayment of cach instalment of the Conditional Sale Indebtedness
remaining unpaid (in proportion to the principal amount of Cenditional Sale
Indebtedness represented by each such instalment) and the Vendor will
promptly furnish to the Company and the Lessee a revised schedule of payments
of principal and interest thercafter to be made, caleulated as provided in the
fourth paragraph of Article 3 hereof.

Upon payment by the Company to the Vendor of the Casnalty Value of
any Unit of the Equipment having suffered a Casualty Occurrzuce, absolute
right to the possession of, title to and property in such Unit shall pass to and vest
in the Company, without further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Company, will execute and deliver
to the Company, at the expense of the Company, an appropriate instrument
confirming such passage to the Company of title to and property in such Unit,
in recordable form, in order that the Company may make clear upon the public
records the title of the Company to such Unit.

The Casualty Value of each Unit of Equipment suffering a Casualty
Occurrence shall be deemed to be the Casualty Value (as defined in the Lease).
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ARTICLE 6. Maintenance and Repairs. The Company agrees that, at its
own cost and expense, it will maintain and keep each Unit of Equipment in good
order and repair, reasonable wear and tear excepted.

ArticLE 7. Taxes. All payments to be made by the Company hereunder
will be free of expense to the Vendor for collection or other charges and will be
free of expense to the Vendor with respect to the amount of any Canadian,
United States or Mexican local, state, federal or provincial taxes (other than
any Canadian local, provincial or federal income taxes and, to the extent that
the Vendor receives credit for such taxes against any of its said Cenadian income
tax liability, any United States or Mexican local, state or federal income tax,
payable by the Vendor in conscequence of the receipt of payments provided
herein and other than the aggregate of all local, provincial or city income taxes
or franchise taxes measured by net income based on such receipts, except any
such tax which s in substitution for or relieves the Vendor from the payment
of taxes which it would otherwise be obligated to pay or reimmburse as otherwise
provided) assessments, duties or license fees and any charges, fines or penalties
in connection therewith (all of which are hereinafter called impositions) hereafter
levied or imposed upon or in connection with or measured by this Agreement or
any sale, rental, use, payment, shipment, import, export, delivery or trausfer
of title under the terms hercof, all of which impositions the Com pany assumes
and agrees to pay on demand in addition to the Conditional Sale Indebtedness.
The Compauy will also pay promptly all impositions which mecy be mmposed
upon the Units of Equipment or for the use of operation thereof or upon the
earnings arising therefrom or upou the Vendor solely by reason of its ownership
thercof and will keep at all times all and every part of the Units of Equipment ,
free and clear of all impositions which might in any way aflect the title of the !
Vendor or result in a lien upon any of the Units of Equipment (this covenant :
will be deemed not to be breached by reason of liens referred to in the second
paragraph of Article 9); provided, however, that the Company shall be under no
obligation to pay any impositions so long as it is contesting in good faith and
by appropriate legal proceedings such impositions and the nonpayment thereof
does not, 1n the opinion of the Vendor, adversely affect the property or rights
of the Vendor hereunder. If any such impositions shall have been charged or
levied against the Vendor directly and paid by the Veador, the Company shall
reimburse the Vendor on presentation of invoices thercfor; provided, however,
that the Company shall not be obligated to reimburse the Vendor for any
impositions so made unless (a) the Vendor shall have been, in the opinion of
counsel for the Vendor, legally liable with respect thereto, or (b) the Company
shall have approved of such payment.

ARTICLE 8. Possession and Use. The Company, so long as it shall not be
in default under this Agreement, shall be entitled, from and after delivery of
the Units of Equipment by the Manufacturers, to-the possession of the Units of
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Equipment and the use thereof, but only upon and subject to all the terras and
conditions of this Agrecment.

The Company may lecase the Units of Equipment to the Lessee or its assigns
as permitted by, and for use as provided in, the Lease; provided, howcever, that,
subject as hereinafter provided, the rights of the Lessee and its permitted assigns
under the Lease shall be subordinated and junior in rank to the rights, and shall
be subject to the remedics of, the Vendor under this Agreement. The Vendor
will not terminate or impair the Lessce’s possession or use of the Units of
Equipment subject to the Lease in accordance with the terins of the Lease
nor require performance by tiie Lessee of any obligation or payment hereunder
so long as the Lessce is not in default under the Lease. The Company hereby
agrees that it will not exercise any of the remedics provided in the case of any
Event of Default under and as defined in the Lease unless it shall notify the
Vendor in writing of its intended excercise thereof, and hereby further agrees to
turnish to the Vendor copies of all summonses, writs, processes and other
documents served by it upon the Lessee or served by the Lessce upon it in
connection therewith.

So long as no event of default shall have occurred and be continuing here-
under, the Company shall be entitled to thie possession and use of the Jnits of
Equipment and the Units of Equipment may be used by the Lessee or any
affiliated or subsidiary corporation upon its or their lines of railroad or upon lines
of railroad over which the Lessee or other such corporation has trackage or other
operating rights or over which railroad equipment of the Lessee or any other
such corporation is regularly operated pursuant to contract, and the Units
of Equipment may be used upon other railroads in the usual interchange of
traffic (if such interchange is customary at the time), but only upon and subject
to all the terms and conditions of this Agreement. The Units of Equipment
may be subleased by the Leszee to such subsidiary or affiliated corporations
of the Lessce as are at the time such sublease is executed and in effect Jomestic
railroad corporations incorporated under the laws of Canada or any province
thereof or any state of the United States of America or the District of Columbia;
provided, however, that the rights of such sublessee are made expressly sub-
ordinate to the rights and remedics of the Vendor under this Agreement. The
Company may also lease the Units of Equipment to any other railroad company
with the prior written consent of the Vendor, provided that the rights of such
lessce are made expressly subordinate to the rights and remedies of the Vendor
under this Agreement. Nothing in this Article 8 shall be deemed to restrict the
right of the Lessee to assign or transfer its leasehold interest under the Lease in
the Units or possession of the Units to any corporation incorporated inder the
laws of Canada (which shall have duly assumed the obligations of the Lessce
hereunder) into or with which the Lessee shall have become ama gamated,
merged or consolidated or which shall have acquired the property of the Lessee
as an entirety or substantially as an entirety.
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ARTICLE 9. Prohibition Against Liens. The Company will pay or satisfy
and discharge any and all sums claimed by any party by, through or under
the Company or its successors or assigns which, if unpaid, migit become a
lien, charge, security interest or encumbrance upon any Units of Equipment
equal or superior to the title of the Vendor thereto, but shall not bz required to
pay or discharge any such claim so long as the validity thereof shall be contested
in good faith and by appropriate legal proceedings in any reasonable manner
and the nonpayment thereof does not, in the opinion of the Vendor, adversely
affect the property or rights of the Vendor hereunder.

g This covenant will not be deemed breached by reason of lieas for taxes,
assessments or governmental charges or levies, in each case not due and delin-
quent, or undetermined or inchoate materialimen’s, mechanics’, workmen’s,
repairmen’s or other like liens arising in the ordinary course of business and,
in each case, not delinquent.

| ARTICLE 10. Indemnilies; Warranty of the Manufacturer. The Company
agrees to indemnily, protect and hold harmless the Vendor {from and against all
; losses, damages, injuries, liabilitics, claims and demands whatsoever, regardless
: of the cause thereof, and expenses in connection therewith, including counsel
fees, arising out of retention by the Vendor of title to the Units of Ecuipment, or
out of the use and operation therecof during the period when title thereto re-
mains in the Vendor. This covenant of indemnity shall continue in full force and
effect notwithstanding the full payment of the Conditional Sale Ir.debtedness,
and the conveyance of the Units of Equipment as provided in Artizle 4 hereof,
or the termination of this Agrecement in any manner whatsoever.

The Company will bear the risk of, and shall not be released from its obliga-
tions hereunder in the event of, any damage to or the destruction o loss of any ;
Unit or all the Units of Equipment.

Articre 11, Assignments. The Company will not assign or transfer its
rights under this Agreement or, except as provided in Article 8 hereof, transfer
the right to possession of any Unit unless such assignment or transfer is made
expressly subject in all respects to the rights and remedies of the Vendor here-
i under.

All or any of the rights, benefits and advantages of the Vendor under this
Agrecment, including the right to receive the payments herein provided to be
made by the Company, may be assigned by the Vendor and reassigned by its
assignee at any time or from time to time. No such assignment shall relieve
the Company of its obligations to the Manufacturer .contained or referred to
in Articles 1, 2, 3 and 10 hereof -or any other obligation which, according to its
terms and context, is intended to survive an assignment.
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Upon any such assignment either the assignor or the assignee shall give
written notice to the Company, together with a counterpart or copy of such as-
signment, stating the identity and post otfice address of the assignee, and such
assignee shall, by virtue of such assignment, acquire all the Vendor’s right, title
and interest in and to the Units of Equipment, or in and to a portion thereof, as
the case may be, subject only to such reservations as may be contaired in such
assignment. From and after the receipt by the Company of the notification of
any such assignment, all payments thereafter to be made by the Company
hereunder shall, to the extent so assigned, be made to the assignee at the address
of the assignee specified in the aforesaid notice.

ARTICLE 12. Defaults. In the event that any one or more of the following
events of default shall occur and be continuing, namely:

{a) The Company shall {ail to pay in full any sum payable by the
Company when payment thereof shall be due hereunder and such default
shall continue for 10 days; or

(b) The Company shall, for more than 30 days after the Vendor shall
have demanded in writing performance thereof, fail or refuse to comply
with any covenant, agreement, term or provision of this Agreerient on its
part to be kept and perlormed or to make provision satisfactory to the
Vendor for such compliance; or

(¢) Any proccedings shall be commented by or against the Company
for any relicf under any bankruptcy or insolvency laws, or laws relating to
the relief of debtors, readjustments of indebtedness, reorganizations, ar-
rangements, compositions or extenstons (other than a law which does not
permit any readjustment of the indebtedness payable hereunder) and
such proceedings shall not have been dismissad, nullified, stayed or other-
wise rendered incffective within 30 days of their being commenced (but
then only so long as such stay shall continue in force or such inef ectiveness
shall continue), all the obligations of the Company under this Agreement
which shall not liave been duly assumed in writing, pursuant to a court
order or decree, by a trustec or trustees or receiver or receivers appointed
for the Company or for its property in connection with any such proceed-
ings in such mauner that such oblivations shall have the same status as
obligations incurred by such a trustee or trustees or receiver or receivers,
within 30 days after such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall be earlier; or

(d) The Company shall make or suffer any unauthorized assignment
or transfer of this Agreement or auy interest herein; or

(e) An Event of Default shall occur under the Lease;

e S S
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i then at any time after the occurrence of such an event of defaul: the Vendor
may, upon written notice to the Company and upon compliance with any legal
requirements then in force and applicable to such action by the Vendor, (i) sub-
ject to the rights of the Lessee referred to in Article 8 hereof, cause the Lease
immediately upon such notice to terminate (and the Company acknowledges
the right of the Vendor to terminate the Lease) and/or (ii) declare (hereinafter
called a Declaration of Default) the entire unpaid Conditional Sale Indebted-
ness, together with the interest thereon then accrued and unpaid, immediately
due and payable, without further demand, and thereafter the agg-egate of the
unpaid balance of such Conditional Sale Indebtedness and such interest shall
bear interest from the date of such declaration at the rate of 8.109; per annum
, and the Vendor shall therecupon be entitled to recover judgment for the entire
i unpaid balance of the Conditional Sale Indebtedness so payable, vith interest
as aforesaid, and, subject to the provisions of the last paragraph of Article 3
hereof, to collect such judgment out of the property of the Company wherever
situated.

The Vendor may waive any such event of default and its consequences and
rescind any Declaration of Default or notice of termination of the Lease by
‘ notice to the Company in writing to that efect, and thereupon the respective

rights of the partics shall be as they would have been if no such default had
existed and no Declaration of Default or notice of termination of the Lease had
been made. Notwithstanding the provisions of this paragraph, it is expressly
understood and agreed by the Company that time is of the essence of this
Agreement and that no such waiver or rescission shall extend to ¢r affect any
: . other or subsequent default or impair any rights or remedies consequent thereon.

ARTICLE 13. Remedies. At any time during a Declaration of Default, the
Vendor may, upon such further notice, if any, as may be required for compliance
with any mandatory requirements of law then in force and applicable to the
action to be taken by the Vendor (subject to the rights of the Lessce under the
_ Lease referred to in Article 8 hercof) take or cause to be taken by its agent or
: agents immediate possession of the Units of Equipment, or any therzof, without

liability to return to the Company any sums theretofore paid and free from all
claims whatsocver, except as hereinafter in this Article 13 expressly provided,
and may remove the same from possession and use of the Company or anyone
having such possession and use and for such purpose may enter upon the
premises of the Company or the Lessee or wherever the Units of Equ pment may
be Jocated and may use and employ in consection with such removal any
supplies, services and aids and any available trackage and other facilities or
means of the Company or the Lessee, with or without process of law.

In case the Vendor shall demand possession of the Units of Ecuipment in
pursuance of this Agreement and shall reasonably designate a point or points
upon the lines of the Lessee for the delivery of the Units of Equipment to the
Vendor, the Company shall, at its own expense, forthwith and in the usual

i
1
|
:
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manner, cause the Units of Equipment to be moved to such point or points on
the lines of the Lessee as shall reasonably be designated by the Vendor and shall
there deliver the Units of Equipment or cause it to be delivered to thz Vendor.
At the option of the Vendor, the Vendor may keep the Units of Equipment on
any of the lines of railroad or premises of the Lessee until the carlier of (x) the
date the Vendor shall have leased, sold or otherwise disposed of the same or (y)
the 180th day from the date the Units of Equipment shall have been nlaced for
storage on such lines or premises. For such purpose the Company agrees to cause
to be furnished, without charge for rent or storage, the necessary facilities at any
reasonably convenient point or points selected by the Vendor. This cgreement
to deliver the Units of Equipment as hereinbefore provided is of the 2ssence of
this agreement between the parties, and, upon application to any court having
jurisdiction in the premises, the Vendor shall be entitled to a decree against the
Company requiring specific performance hercof. The Company hereby expressly
waives any and all claims against the Vendor and its agent or agents fo- damages
of whatever nature in connection with any retaking of any Units of Equipment
in any rcasonable manner.

At any time during the continuance of a Declaration of Default, the Vendor
(after retaking possession of the Units of Equipment as hereinbefcre in this
Article 13 provided) may, at its clection and upen such notice as is Lercinafter
set forth, retain the Units of Equipment in satisfaction of the entire indebtedness
in respect of the Conditional Sale Indebtedness and make such cisposition
thercof as the Vendor shall deem fit. Written notice of the Vendor s election
to retain the Units of Equipment shall be given to the Company by telegram or
registered mail and to any other persons to whom the law may require notice
within 30 days after a Declaration of Default. In the event that the Vendor
should elect to retain the Units of Equipment, and no objection is made thereto
within the 30-day period described in the second proviso below, all rights of the
Company in the Units of Equipment will thereupon terminate and all payments
made by the Company may be retained by the Vendor as compensation for the
use of the Units of Equipment; provided, however, that if the Company, before
the expiration of the 30-day period described in the proviso below, should pay
or causc to be paid to the Vendor the total unpaid balance of the Conditional
Sale Indebtedness, together with interest thereon accrued and unpaid and all
other payments due under this Agreement, then in such event absolute right to
the possession of, title to and property in the Units of Equipment shall pass to
and vest in the Company; and provided further, however, that if the Company or
any other person notified under the terms of this paragraph shall object in
writing to the Vendor within 30 days from the receipt of notice of the Vendor's
election to retain the Units of Equipment, then the Vendor may no: so retain
the Units of Equipment, but shall sell, lease or otherwise dispose of it or con-
tinue to hold it pending sale, lease or other disposition as hereinafter provided or
as may otherwise be permitted by law.
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The Vendor, with or without the retaking of possession thereof, at its
election and upon reasonable notice to- the Company and to any other persons
to whom the law may require notice of the time and place, may sell the Units of
Equipment, or any part thercof, frec froni any and all claims of the Company,
or of any other party (including the Lessee) claiming by, through or under the
Company, at law or in equity, at public or private sale and with or without
advertisenent as the Vendor may determine; grovided, however, that if prior to
such sale or prior to the making of a contract for such sale, the Compcny should
tender {ull payment of the entire indebtedness in respect of the tota! unpaid
balance of the Conditional Sale Indebtedness, together with interest thercon
accrued and unpaid and all otlier payments due under this Agreement as well
as expenses of the Vendor in retaking, holding and preparing the Units of Equip-
ment for disposition and arrangement for the sale and the Vendor’s reasonable
solicitors’ fees, then in such event absolute right to the possession of, title to and
property in the Units of Equipment shall pass to and vest in the Comoaany. The
proceeds of such sale, or of any lease or other disposition of the Units of Equip-
ment as provided here under, less the solicitors’ fees and any other expenses in-
curred by the Vendor in taking possession of, removing, storing and so disposing
of the Units of Equipment, shall be credited against the amount due to the
Vendor under the provisions of this Agreement.

Any sale hereunder may be held or conducted at such place or places and at
such time or times as the Vendor may specify, in one lot and as an entirety, or in
separate lots and without the necessity ol gathering at the place of sale the
property to be sold, and in general in such manner as the Vendor may determine;
provided, however, that the Company shall be given written notice of such sale as
provided hereinabove. The Vendor may bid for and become the pu-chaser of
the Units of Equipment, or any part thereof, so offered for sale w:thout ac-
countability to the Company (except to the extent of surplus money received
as hereinafter provided in this Article 13), and in payment of the 1Jnit Cost
therefor the Vendor shall be entitled to have credited on account thereof all
sums due to the Vendor {rom the Company hereunder.

Each and every power and remedy hereby specifically given to the Vendor
shall be in addition to every other power and remedy hereby specifically given
or now or hereafter existing at law or in equity, and each and every power and
remedy may be excrcised from time to time and simultaneously and as often
and in such order as may be deemed expedicnt by the Vendor. All such powers
and remedies shall be cumulative, and the exercise of one shall not be deemed a
waiver of the right to exercise any other or others. No delay, except where time
limits are expressly herein provided, or omission of the Vendor in the exercise of
any such power or remedy and no renewal or extension of any payments due
hereunder shall impair any such power or remedy or shall be construcd to be a
waiver of any default or an acquiescence therein.

All sums of money realized by the Vendor under the remedies herein pro-
vided shall be applied, first to the payment of the expenses and liabilities of the
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Vendor herein undertaken to be paid, second to the payment of interest on the
unpaid Conditional Sale Indebtedness accrued and unpaid and third to the
payment of the unpaid Conditional Sale Indebtedness. If, after applying as
aforesaid all sums of money realized by the Vendor, there shall remain any
amount due to it under the provisions of this Agreement, the Company, subject
to the provisions of the last paragraph of Article 3 hereof, shall pay the amount
of such deficiency to the Vendor upon demand, and, if the Compaay shall fail
to pay the full deficicncy, the Vendor may bring suit thereflor and shall be en-
titled to recover a judgment therefor against the Company. If, after applying
as aforesaid all sums realized by the Vendor, there shall remain a surplusin the
possession of the Vendor, such surplus shall be paid to the Company.

The Company, subject to the provisions of the last paragraplh of Article
3 hercof, will pay all reasonable expenses, including solicitors’ fezs, incurred
by the Vendor in enforcing its remedies under the terms of this Agreement.
In the event that the Vendor shall bring any suit to enforce any of its rights
hereunder and shall be entitled to judgment, then in such suit the Vendor
may recover reasonable expenses, including solicitors’ fees, and the amount
thereof shall be included in such judgment.

The foregoing provisions of this Article 13 are subject in all respect to
all mandatory requirements of law at the time in force and applicable thereto.

ARrTICLE 14. Applicable Laws. Any provision of this Agrezment pro-
hibited by any applicable law of any jurisdiction shall as to such jurisdiction be
ineffective, without modiflying the remaining provisions of this Agreement.
Where, however, the conflicting provisions of any applicable law may be
waived, they are hereby waived by the Company to the {ull extent permitted
by law, to the end that this Agreement shall be deemed to be a conditional
sale and enforceable as such.

IExcept as otherwise provided in this Agrecement, the Company, to the
full extent permitted by law, hereby waives all statutory or other legal require-
ments for any notice of any kind, unotice of intention to take possession of or to
sell the Units of Equipment, or any part thereof, and any other requirements
as to the time, place and terms of sale thereof, any other requircments with
respect to the enforcement of the Vendor's rights hereunder and any and all
rights of redemption.

ARTICLE 15. Extenston not @ Waiver. Any extension of time for payment
hereunder or other indulgence duly granted to the Company shall not other-
wise alter or affect the Vendor’s rights or the obligations of the Company
hereunder. The Vendor’s acceptance of any payment after it shall have become
due hereunder shall not be deemed to alter or affect the Company’s obligations
or the Vendor’s rights hercunder with respect to any subsequent payments
or defaults therein.
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ARrTICLE 16. Recording. Prior to the delivery and acceptance of any Unit
of Equipment, the Comipany may cause this Agreement, and any supplements
hereto (i) to be deposited in the oftice of the Registrar General of Ccnada (and
will cause the required notice of such deposit forthwith therealter to be published
in The Canada Gazeite) in accordance with Section 86 of the Railvay Act of
Canada R.S.C. 1970, c. R-2, and (ii) to be filed, registered, recorded or de-

posited and refiled, reregistered, recorded or redeposited, with the Interstate

Commerce Commission in accordance with Section 20c of the Interstate Com-
merce Act of the United States of America. The Company will, from time to
time, do and perform any other act and will execute, acknowledge, celiver and
file, register, deposit and record (and will refile, reregister, rererecord or redeposit
whenever required) any and all further instruments required by law or reason-
ably requested by the Vendor for the purpose of proper protection in Canada
and the United States to the satisfaction of the Vendor and its counsel, of its
title to the Units of Equipment and its rights under this Agreement or for the
purpose of carrying out the intention of this Agreement. The Company will
promptly furnish to the Vendor evidences of such depositing, filing, registering
or recording and of such publication of notice of such deposit and an opinion or
opinions of counsel with respect thereto, each satisfactory to the Vendor and
its counsel.

ArtIiCcLE 17. Payment of Expenses. The Company will pay all reasonable
costs and expenses incident to the preparation and execution of this Agreement
and its recording uunder Article 16 hercof.

ArTtrciye 18, Noitce. Any notice hereundér to any party designated below
shall be deemed to he properly served if delivered or mailed to it at its chicf
place of business at the following specified addresses:

(a) the Cowmpany: Two St. Clair Avenue West, Toronto, Ontario,
attention of The Secretary;
(b) the Vendor: Canada Permanent Trust Company, 320 Bay Street,

Toronto, Ontario, attention of Corporate Trust Department;
or at such other address as may have been furnished in writing by such party to
the other party to this Agrecment.

Arrticrte 19, Satisfaction of Undertakings. The obligations of the Com-
pany under Articles 6, 7, 9, 10 and the second paragraph of Article 13 hereunder
shall be deemed in all respects satisfied by the Lessee’s undertakings contained
in Sections 5, 8 and 10 of the Lease. The Company shall not have any responsi-
bility for the Lessee’s failure to perform such oblications, but if the same shall
not be performed they may constitute the basis for an event of default here-
under as provided in Article 12 hereof.

ARrTICLE 20. Effect and Modification of Agreement. This Agreement and
the Annexes hereto exclusively and completely state the rights and zgreements
of the Vendor and the Company with respect to the Units of Equipment and
supersede ali other agreements, oral or written, with respect to the Units of
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Equipment. No variation of this Agreement and no waiver of any of its pro-
visions or conditions shall be valid unless in writing and duly executed on
behalf of the Vendor and the Company.

ARTICLE 21. Law Governing. The terms of this Agreement and all rights
and obligations hereunder shall be governed by the laws of Ontario; provided,
however, that the parties shall be entitled to all rights conferred by the appli-
cable recording laws of Canada and of the Provinces and Territories thereof
and by Section 20c of the Interstate Commerce Act of the United States of
America, and such additional rights arising out of the filing, record ng, register-
ing or depositing hereof and of any assignment hereof and out of the marking
on the Units of Equipment as shall be conferred by the laws of the several
jurisdictions in which the Units of Equipment may be located and in which this
Agreement or any assignment hereof shall be filed, recorded, registered or
deposited.

ARTICLE 22. Execution. This Agreement may be executed in any number
of counterparts, each of which when so executed shall be deemad to be an
original, and such counterparts together shall constitute but onc and the same
contract, which shall be sufficiently evidenced by any such origiial counter-
part. Although this Agrecment is dated as of February 28, 1972, for con-
venicnce, the actual date or dates of execution hereof by the parties hereto is
or are, respectively, the date or dates stated in the acknowledgments hercto
annexed.

In WirneEss WHEREOF, the parties hereto have caused this instrument to
be executed in their respective corporate names by their officers or officials
thereunto duly authorized, and their respective corporate seals to be hereunto
afixed and duly attested, all as of the date first above written.

CANADA PERMANENT TRUsT COMPANY

[CORPORATE SEAL)]

&'IC:E-Pmssmum

- .
e
7. /(’f’ \-z./.f(—h.» R

ASSOCIATE S‘"CPEFARY

ANADIAN, ;‘i‘CEi?,J:TANCE CORPORATION, LIMITED

Mh:”?“\@;—

[CORPORATE SEAL]

Assisiant Secretary
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PROVINCE OF ONTARIO
\ Ss
City orF TORONTO
Ayl ARG

On this X+ day of February, 1972, before me personally appeared James
D. Johnstone, to be personally known, who, being by me duly sworn, says that
he is a Vice-President of CaNaADIAN AcCCLEPTANCE CORPORATION LIMITED, that
one of the seals affixed to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed on behalf of said cor-
poration by authority of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and deed of said cor-
poration.

Notary Public

My Commission is for life.

[NoTtariar SEAL]

Province oF ONTARIO
. . 7SS,
City oF ToroNTO
A et
. C?‘,LI ‘.‘Q”s‘« PO R .

On this ¥ ¥ day of February, 1972, before me personally appearcdRONALD A. PARKER
to be personally known, who, being by me duly sworn, says that he (s an Auib-
orized Officer of Caxapa PrrMmaneNT TrRUST CoMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation by auth-
ority of its Board of Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

AN e —, T
D) \.\ N //‘< :u\
{otary Pub/l_i/
\ od

My Commission is for life.

[NoTARIAL SEAL]

L
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